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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r the  Pe t i t i on

JOTIN J.  CASLIN

For a.  Redeterminat ion of  a Def ic iency
a Refund of  Personal  Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

o f

o f

o r

theTaxes  under  Ar t i c le  (s )  22
T a x  L a w  f o r  t h e  Y e a r ( s )  L 9 6 7 .

Sta te  o f  New York
County of  Albany

MARTHA FUNARO ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance'  ovex 18 years of

age ,  and  tha t  on  the  3 rd  day  o f  May  ,  L974 ,  she  se rved  the  w i th in

Nor ice of  Decis ion (or  Determinat ion)  by (cer t i f ied)  mai l  upon JOHN J-  CASLIN

(representat ive of )  the Pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

\^rrapper addressed as fol lows : M r .  J o h n  J .  C a E I i n

P . O .  B o x  9 5 2
Port Ewen, New York 12466

and by deposi t ing same enc. l -osed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve '  ca re  and  cus tody  o f

the Uni ted States Post  Of f ice Department  wi th in the State of  New York '

That  deponent  fur ther  says that  the said a.ddressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he  l as t

known address of  the ( representat ive of  the)  pet i t ioner '

Sworn to before me Ehis

rd d a y  o f

<*/

A D - 1 . 3 0  ( L / 7 4 )

L9  l +



STATE OF NEW YORK
STATE TAx COM},IISSION

In  the Mat ter the  Pet i t ion

JOIN J. CASLIN

For  a  Redeterminat ion  o f  a  Def ic iency  or

a Refund of Personal Income
Taxes under  Ar t i c le  (s )  22  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 7 .

State of  New York
county of  Albany

MARTIIA FUNARO

she is  an employee of

age,  and rhat  on the

No t i ce  o f  Dec i s i on  (o r

AFFIDAVIT OF I'{AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

o f

,  being duLy sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

3rd day of. MaY ,  L974,  she served the  w i th in

Determinat ion) by (cert i f ied) maiL upon JoEiN J'  cAsLrN' JR"
.  E S Q .

(representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa ld

wrappe r  add ressed  as  f o l l ows : J o h n  J .  C a s l i n ,  J r " . ,  E s q .

420 t 'exLngton Avenue

New York, New York 10017

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said wrapPer is the last

known address of the (representat ive of the) pet i t ioner '

Sworn

3

t o

d a y

be fo re

o f

me this

M?y

AD-1 .30  ( r / 74 )
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Please take notice of the D$Ct8trffi of
the State Tax Commission enclosed herewith.

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY. N. Y. 12?27

AREA COOE 5I  8

4 5 7 - 2 6 5 5 , 6 , 7

S&tlDfAlbany, New York

t{ny 3, l9?4

to tcctton 6*$ ot,
review an adverse decision
tsdllttlNa after

DEPARTMENT
STATE TAX COMMtSStor l

HEAnt i lC  U i l tT

E D T A R O  R O O K

SECRETARY TO

coMMtsStox

ADOiEIS YOUn tEPty  tO

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Please take further notice that pursuant

the Tax Law any proceeding in court to

must be commenced within {

the date of this notice.

Peti t ion er 's Representative
Law Bureau

- r  .  l v t  I  . , ' . 7 -
..t 

"'l,oz/.rli./ 
L v.- -tw/-/

'  
, . t '  . . /

Slg;l g. ltslght
HEARING OFFICER

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

IOHN J. CASLIN

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income Tax
under  Ar t ic le  22 of  the Tax Law for
the Year ]-967 -

D E C I S T O N

J o h n  J .  C a s l i n  f i l e d  a  n e t i t i o n  u n d e r  s e c t i o n  5 8 9  o f  t h e

Tax Law fo r  a  redeterminat ion  o f  a  de f ic iency  da ted  Januarv  25 ,

L 9 7 I ,  i n  t h e  a m o u n t  o f  $ 5 0 8 . 0 0  p l u s  $ I 0 f . 3 2  i n t e r e s t  f o r  a  t o t a l

o f  $ 7 O 9 . 3 2  i n  p e r s o n a l  i n c o m e  t a x  u n d e r  A r t i c l e  2 2  o f  t h e  T a x

L a w  f o r  t h e  y e a r  L 9 6 7 .

A  h e a r i n g  w a s  d u l y  h e l d  o n  M a r c h  2 6 ,  L 9 7 3 ,  d t  t h e  o f f i c e s

o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e  S t r e e t ,  N e w  Y o r k  C i t y ,

be fore  N ige l  c .  Wr igh t ,  Hear ing  Of f i cer .  The pe t i t ioner  was

represented  by  h is  son,  . lohn  J .  Cas l in ,  J r . . ,  Esg .  fhe  Income

Tax Bureau was represented  by  Sau l  Hecke lman,  Esq. ,  appear ing

by  So lomon S ies ,  Esq.  The record  o f  sa id  hear ing  has  been du ly

examined and cons idered.

I  IJSUE

The issue in  th is  case is  j :he  proper  method o f  .a l loca t ion

sa la ry  income to  New Jersey  Eor  purposes  o f  the  c red i t  g ran ted

New York  Tax  Law sec t ion  62A fo r  taxes  pa id  to  New Jersev .

FINDIN(}S OF FACT

o f

by

1 .  Pe t i t i one r  i s  a

New York.  He is  a sa les

res ide : rL  o f

manage.r and

Por t  Ewen ,  U Is te r

ou ts ide  sa lesman

County,

fo r  F lags ta f f
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Foods Corp.  o f  Per th Amboy,  New,Jersey.  He was paid a f ixed

sa la ry  by  them in  L967  o f  $29 ,500 .00 ,  on  wh ich  bo th  Federa l  and

New Jersey taxes were wi thheld.  Pet j t ioner  admi ts  for  the pur-

poses  o f  t h i s  p roceed ing  tha t  he  so l i c i t ed  bus iness  i n  New Je rsey ,

New York,  Pennsylvania and other  s tates and that  25% of  the

sales orders that  he took were r : roduced in  New York State.

2 .  Pe t i t i one r  pa id ,  t h rough  w i thho ld ing ,  t he  sum o f

$1 ,631 .30  to  New Je rsey  under  i t s  Emergency  T ranspor ta t i on

Tax.  This  was computed on the basis  that  the ent i re  amount

o f  pe t i t i one r ' s  sa la ry  i ncome and  the  expenses  a t t r i bu tab le

thereto were New Jersev income.

3 .  Pe t i t i one r  c la imed  a  c red i t  on  h i s  New York  res iden t

re tu rn  f o r  t he  amoun t  o f  Lhe  t ax  pa id  t o  New,Je rsey  $1 ,631 .30 .

4a .  The  de f i c i ency  no t i ce  i n  i ssue  reduces  the  c red i t  f o r

t axes  pa id  t o  New Je rsey  f r om 91 ,631 .30  t o  $1 ,088 .89 .  Th i s  i s

done on the basis  that  the income at t r ibutabte to  New Jersey

i s  on l y  $22 ,L25 .00  o r  t h ree - f ou r t hs  o f  t he  t o ta l  $29 ,500 .00

sa la r y .

4b .  The  de f i c i ency  no t i ce  a l so  d i sa l l ows  ce r ta in  bus iness

expenses  i n  the  amoun t  o f  $6SS.2O wh ich  fo r  pu rposes  o f  t h i s

hear ing has been conceded.  This  was done both for  the ccmpu-

tat ion of  New York income subject  to  tax and the computat ion

of  the New Jersev credi t .

CONCLUSIONS OF I,AW

The pet i t ioner  was not  correct  in  h is  computat ion of  the

credi t  for  New Jersey taxes.  r t  is  c lear  he overpaid the New

Jersey tax and h is  remedy against  double taxat ion is  to  demand
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a refund in  New Jersey.  The New Jersey tax is  overpaid because

pe t i t i one r  f a i l ed  to  a l l oca te  h i s  sa la ry  i ncome fo r  t ha t  pu rpose .

Fo r  such  an  a l l oca t i on ,  i n  t h i s  k ind  o f  case ,  New Je rsey  uses

ru les exact ly  the same as New York (see CCH New Jersey State

Tax  Rep .  f l 17 -4OO;  New Yo rk  Regu la t i on  20  NYCRR 131 .15 ;  131 .15 ) .

Under  Lhese ru les,  the a l locat ion should be made by the number

of  days worked in  and out  o f  the State of  New Jersey.  S ince

th is  in format ion is  not  avai lab le,  dr r  a l locat ion can be approx-

imated by the use of  ev idence of  vo lume of  bus iness as was done

in the def . ic iency not ice in  th is  case.  In  fact ,  the approx imat ion

in  th i s  case  i s  undu ly  favo rab le  to  pe t i t i one r  s ince  i t  a I l ows

him to compute h is  New Jersey tax and the credi t  for  the tax

on the basis  of  bus iness done not  on ly  in  New Jersey but  a lso

in Pennsylvania and other  s tates outs ide of  New york.

DECIS ION

fhe def ic iency as computed is  correct  and is  due together

wi th  such in terest  as may be computed under  sect ion 584 of  the

Tax Law.

DATED: Albany, New York
M a y  3 ,  L 9 7 4

SIONER

I S S I O

COMMISSIONER


